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Court of Appeals of the District of Coliunbia 

| 

I 

No. 5428. 

l 

Francis G. Matson, Appellant, 

vs. 

j 

Louis E. Rusch. 

i 

_ | 

i 

i 

a Supreme Court of the District of Columbia.! 

i 

In Equity. 

i 

No. 50043. | 

Francis G. Matson, Plaintiff, j 

vs. ! 

Louis E. Rusch, Defendant. i 

7 I 

United States of America, j 

District of Columbia , ss: ! 

! 

Be it remembered, That, in the Supreme Court! of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill of Complaint. 

Filed July 17, 1929. j 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 50043. Equity. 

Francis G. Matson, Plaintiff, 

i 

vs. 

Louis E. Rusch, Defendant. i 

7 i 

First. The plaintiff, Francis G. Matson, states jthat he 
is a citizen of the United States, and a resident of the Citv 
of Washington, District of Columbia, and alleges:; 
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2 FRANCIS G. MATSON VS. LOUIS E. RUSCH. 

Second. Upon information and belief, that Louis E. 
Rusch, is a citizen of the United States, and a resident 
of the City of Washington, District of Columbia. 

Third. That the Columbia Salvage Company, of New 
York, was the petitioner in a matter pending before a de¬ 
partment of the Federal Government, during the winter 
of 1923, and requested this plaintiff, Francis G. Matson, to 
act for the aforesaid petitioner in the said matter then 
pending, jointly with the defendant, Louis E. Rusch; 
Thereupon, the plaintiff, Francis G. Matson, and the de¬ 
fendant, Louis E. Rusch, agreed between themselves, that 
the compensation to be received for the services, rendered 
and to be rendered, one half of the amount received for 
the services rendered and to be rendered, was to be re¬ 
tained by the defendant, Louis E. Rusch, and one half of 
the amount to be received for the services rendered, and 
to be rendered was to be paid to this plaintiff, Francis G. 
Matson. This plaintiff, Francis G. Matson, acted for the 
petitioner in the said matter then pending, as he was re¬ 
quested, and has in numerous other matters acted and 
appeared for the Columbia Salvage Company of 
2 New York, subsequently, in various other matters 
affecting the aforesaid company. 

Fourth. Upon information and belief, a payment was 
made to the Defendant, Louis E. Rusch, representing part 
payment for services rendered and to be rendered, and 
that subsequent to the said payment made to the defend¬ 
ant, Louis E. Rusch, the plaintiff, Francis G. Matson, was 
given a portion of the said amount, received by the De¬ 
fendant, Louis E. Rusch, for services rendered and to be 
rendered, and he, (Francis G. Matson,) was informed that 
further payments would be made later for the share due 
him, (Francis G. Matson), for the services rendered and 
to be rendered in behalf of the Columbia Salvage Company 
of New York. That, to wit, on the 11th day of April 1924, 
this plaintiff, (Francis G. Matson), requested a further 
payment for the share due him, (Francis G. Matson), in 
pursuance to said agreement, for the services rendered 
and to be rendered, and the plaintiff, (Francis G. Matson), 
thereupon was paid the amount of $2,436.00, and a few 
days after the payment of this sum, the defendant, Louis 
E. Rusch, requested this plaintiff, Francis G. Matson, to 
sign a deed of trust note on premises, 3605 Lowell Street, 


j 
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Northwest; it was agreed, however, between the j parties, 
that it was not to be recorded, but was to be merely an 
evidence of the advance made on the portion ofi the fee 
due to this plaintiff, Francis G. Matson, for the!services 
rendered and to be rendered in behalf of the Columbia Sal¬ 
vage Company of New York. 

Fifth. Upon information and belief, in pursuance of the 
agreement of partnership existing between the j plaintiff 
and the defendant, the case above mentioned was prose¬ 
cuted to a judgment favorable to the petitioner, j and the 
said defendant, Louis E. Busch, collected j and re- 
3 ceived the money due as compensation for the serv¬ 
ices rendered and to be rendered in the said matter, 
final payment being made, on to wit, the 23rd day of De¬ 
cember 1926, which payment was made by the petitioners, 
the Columbia Salvage Company of New York, to the de¬ 
fendant, Louis E. Rusch, that the petitioners, the Colum¬ 
bia Salvage Company of New York, were to be!relieved 
of all liability existing between the petitioners hnd this 
plaintiff, Francis G. Matson, and that the defendant, Louis 
E. Rusch, would pay the share due to this plaintiff, Fran¬ 
cis G. Matson. 

Sixth. Plaintiff, further shows to the court, | that al¬ 
though it was the duty of the said defendant, Louis E. 
Rusch, as partner in the above case to account to the 
plaintiff for the share of the fee due the plaintiff, as afore¬ 
said, the defendant, has wrongfully and fraudulently failed 
and refused and still continues to wrongfully and fraudu¬ 
lently fail and refuse to render any account, whatever to 
the plaintiff, in the premises, although the plaintiff, has 
made frequent and repeated demands upon said defendant, 
for such accounting. 

Wherefore, the premises considered, the plaintiff prays: 

One. That process may issue against the defendant, 
commanding his appearance herein to answer to ithis Bill 
of Complaint. 

Two. That if the defendant shall not file an answer, or 
in answering should fail to state fully the matters and 
things relevant to the plaintiff’s right herein, concerning 
which the plaintiff is without full information, ; that the 
plaintiff may have discovery of the defendant, and the de¬ 
fendant be required to answer such interrogatories as may 
be filed herein. 
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Tliree. That this Honorable Court, decree that a limited 
and special partnership existed between the plain- 
4 tiff and the defendant in the matter referred to in 
this bill of complaint. 

Four. That the amount justly and lawfully due from the 
defendant to the plaintiff may be ascertained by this Hon¬ 
orable Court, and to this end that all necessary inquiries 
be made and accounts stated under its direction. 

Five. That this plaintiff may have such other and fur¬ 
ther relief or decree in the matter as to this Court may 
seem just and proper. 

FRANCIS G. MATSON. 

ALFRED CERCEO, 

D. JOYCE BEALL, 

Attorneys for Plaintiff. 

Francis G. Matson, being duly sworn, deposes and says 
that he is the plaintiff in the above entitled cause, that he 
has read the foregoing bill of complaint by him subscribed, 
and knows the contents thereof to be true, the matters 
alleged on information and belief, he believes to be true. 

FRANCIS G. MATSON. 


Subscribed and sworn to before me this 16 day of Julv, 
A. D. 1929. 


LOU H. CADARR, [seal.] 
Notary Public . 


5 Interrogatories to be Answered by the Defendant, 

Louis E. Rusch. 


Filed August 1, 1929. 

»«**»** 


I. State date the amount of $1,000.00 was paid and 
whether in cash, check, or other specie? 

II. If the amount of $1,000.00 was paid by check, state 
date check was drawn, name of bank on which drawn, and 
date cashed? 

III. If the amount of $1,000.00 was paid otherwise than 
in cash, state full details? 

IV. State date the amount of $2,436.00 was paid, and 
whether in cash, check, or other specie? 
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| 

V. If the amount of $2,436.00 was paid by cheek, state 
date check was drawn, name of bank on which dr&wn, and 
date the check was ca/ised? 

VI. If the amount of $2,436.00 was paid in cash, state the 
date the monev was withdrawn from bank, name: and ad- 
dress of bank, and date paid to the plaintiff f 

VII. State amount received in settlement of fee from 
Columbia Salvage Company of New York. 

The defendant, Louis E. Rusch, will answer the foregoing 
interrogatories in conformance with the provisions of 
Equity Rule 54. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

i 

i 

Answer of Defendant. ! 

i 

i 

Filed August 10, 1929. j 

# # # * # =* i * 


To the Honorable Justice holding said court: 

Reserving the right to move for a dismissal of said bill 
bv reason of the manifest insufficiencies thereof, 

The answer of defendant, Louis E. Rusch, to the Bill of 
Complaint herein respectfully shows: 

1-2. He admits the allegations of the first and second 
paragraphs of said Bill of Complaint. 

3. He denies that the Columbia Salvage Company 
6 requested the plaintiff to act for it jointly with this 
defendant and denies that the plaintiff, Ffancis G. 
Matson, was ever employed jointly with this defendant or 
that this defendant ever agreed to act jointly with said 
plaintiff in said matter or that the said plaintiff; ever did 
render any service in connection with the matter handled 
for the Columbia Salvage Company by this defendant, and 
he denies that the plaintiff and this defendant ever agreed 
between themselves that the compensation to be: received 
for the services rendered and to be rendered was to be paid 
one-half to the said plaintiff, Francis G. Matson, a}id denies 
that he agreed to pay the said plaintiff any part of this 
defendant’s compensation, and denies that there,was any 
partnership or joint contract in said matter of any kind 
between the plaintiff and defendant. He has no personal 
knowledge as to whether or not the plaintiff acted for the 


i 

i 

i 
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Columbia Salvage Company in this and numerous other 
matters and if the same be material, he prays strict proof 
thereof, but he further says that any such service, if ren¬ 
dered by said plaintiff, was rendered independent of and 
separate from any service for which this defendant was 
employed and which this defendant rendered independent 
of and without any service or aid from the plaintiff. 

4. Answering this paragraph, defendant says that after 
he was retained in said matter by the said Columbia Salvage 
Company and when he had received the retainer agreed to 
be paid him by said company, he was led to believe that the 
said plaintiff had recommended him as an attorney com¬ 
petent to handle such cases and this defendant accordingly, 
of his own volition, and in recognition of the service, if any, 
of the said plaintiff in aiding in this defendant’s employ¬ 
ment in said matter, gave him the sum of $1,000, but this de¬ 
fendant denies that said amount was paid the plain- 
7 tiff for services rendered and to be rendered and 
denies that he ever informed the plaintiff or agreed 
that any further payment would be made later to him, ex¬ 
cept such voluntary contribution as defendant might have 
been willing to make in the event he recovered a substantial 
fee, and further alleges that the said Matson admitted to 
tliis defendant that the said Matson had no agreement with 
this defendant and that this defendant did not owe him anv- 

m/ 

thing, said admission being made to this defendant on or 
about April 11, 1924, when the said plaintiff came to this 
defendant and did not as alleged in paragraph four of said 
bill, request a further payment for the share due him in 
pursuance of said agreement, but informed this defendant 
that a house which the said Matson owned was about to be 
foreclosed, and implored this defendant to loan him money 
to prevent the foreclosure, and promised that within a 
short time he would sell the house and repay this defendant 
for the amount loaned, and accordingly this defendant did 
loan the said Matson at that time the sum of $2,436 and as 
evidence of said indebtedness the said Matson made and 
delivered to this defendant a promissory note for said 
amount payable on demand, which it was agreed was to be 
secured as a second trust on the said house owned by the 
said Matson at 3205 Lowell Street, Northwest. This de¬ 
fendant denies that said money was paid in pursuance to an 
agreement as to fees as alleged and denies that the deed of 
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trust note was given other than as security for the loan 
aforesaid and denies that it was given as evidence of an 
advance on a portion of the fee as alleged. Defendant fur¬ 
ther says that thereafter on April 2, 1926, nearly twp years 
after the delivery of said promissory note, this defendant 
sued the said Matson for the amount of said note with in¬ 
terest and costs, in law cause number 71,397 in this court, 
a reference to which is hereby made, and this defendant 
thereupon obtained on June 4, 1926, a judgment against 
said Matson for the full amount of said indebtedness which 
judgment remains of record in favor of this defend- 
8 ant unsatisfied and it was only after this defendant 
took steps to press the $aid Matson for the payment 
of said judgment that the Bill of Complaint herein w^s filed. 

5. Defendant admits that the case for said Salvage Com¬ 
pany was prosecuted by this defendant, until defendant 
withdrew therefrom bv reason of the fact that the Salvage 
Company failed to give defendant the required cooperation 
in furnishing him with needed information in the prosecu¬ 
tion of said case; but denjes that defendant’s service was 
rendered in pursuance of any agreement of partnership 
between the plaintiff and the defendant. Defendant ad¬ 
mits that he received a sum as compensation for the serv¬ 
ices which he rendered in said matter, which sum was not 
full compensation as agreed to be paid by said Salvage 
Company, but was a compromise amount accepted by this 
defendant after he was forced to threaten litigation to col¬ 
lect for his services, but he denies that the payment for 
services rendered by this defendant which was settled by 
the Columbia Salvage Company stipulated or required that 
said payment ^vould relieve the Columbia Salvage Company 
of any liability existing between it and the said plaintiff, 
Matson, or that this defendant should pay out of the pro¬ 
ceeds of said settlement any share to the said Matron, but 
on the contrary, this defendant says that in the compromise 
settlement by the said Salvage Company with this defend¬ 
ant of his claim for services, the said Matson was never 
mentioned nor was said settlement conditioned in any way 
upon the payment of any compensation by this defendant 
to the said Matson. Whether or not the said Salvage Com¬ 
pany is indebted to the said Matson on its own account for 
any services rendered by him, this defendant has jno per¬ 
sonal knowledge. 
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6. Answering the 6th paragraph of said bill this 
9 defendant denies any partnership as alleged and ac¬ 
cordingly denies that the plaintiff is entitled to any 
account of fees received by him in said cause and he denies 
that his refusal to furnish said account to the plaintiff is 
either wrongful or fraudulent. 

Wherefore, the premises considered, this defendant 
prays: 

That having fully answered said cause may be dismissed 
with costs against said plaintiff. 

LOUIS E. RUSCH. 


ALVIN L. NEWMYER, 

Attorney for Deft. 

District of Columbia, ss: 

I, Louis E. Rusch, being duly sworn, depose and say that 
I am the defendant in the above entitled cause, that I have 
read the foregoing answer bv me subscribed and know the 
contents thereof to be true; that the matters and things 
therein stated I believe to be true. 

' LOUIS E. RUSCH. 

Subscribed and sworn to before me this 9tli day of Au¬ 
gust, 1929. 

[seal.] ALBERT W. JACOBSON, 

Notary Public, D. C. 

10 Motion to Quash Interrogatories. 

Filed August 10,1929. 

***** * * 


Comes now the defendant in the above entitled cause by 
his attorney and moves the court to quash the interroga¬ 
tories and each of them tiled by the plaintiff herein upon 
the following grounds: 

1. The information sought to be elicited by interroga¬ 
tories one to six inclusive, are peculiarly within the knowl¬ 
edge of the plaintiff. 

2. The information sought to be elicited by interrogatory 
seven is not information to which the plaintiff is entitled 
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until he has first established the allegations of his Bill of 
Complaint. | 

3. Defendant is not properly required to answer said 
interrogatories until plaintiff has established his! alleged 
contract of partnership. 

And for other reasons apparent upon the face! of said 
record. 


A. L. NEWMYE&, 

Attorney for Defendant. 


To Alfred Cerceo, Esq., 

Attorney for Plaintiff, 

Nat’l Metropolitan Bank Building: 


Take notice that the foregoing motion has been filed and 
will be called to the attention of the Judge hearing equity 
motions on the first motion day in October, 1929, at 10 
0 ’clock A. M. 

A. L. NEWMYER, 
Attorney for Defendant. 


11 Motion to Strike . j 

i 

Filed August 13, 1929. j 


* # # # # # * 

Comes now Francis G. Matson, the plaintiff, by his attor¬ 
ney, Alfred Cerceo, and moves the court for an order to 
strike from page three, beginning with the word “ defend¬ 
ant” on line twelve, to and including the word “filed” on 
line twenty-two, of the same page of the answer filed herein, 
by Louis E. Rusch, for the reason that the said allegations, 
are immaterial, impertinent and irrelevant. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

i 

Alvin L. Newmyer, Esquire, 

Attorney for defendant, 

Rust building: 

Take notice that the foregoing motion has been filed and 
will be called to the attention of the judge hearing equity 

2—5428a ! 
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motions on the first motion day in October 1929, at 10 o’clock 
A. M. or as soon thereafter as counsel mav be heard. 

ALFRED CERCEO, 

• Attorney for Plaintiff. 

Order Granting Motion to Strike, Sc. 

Filed October 4, 1929. 

******* 

O'pon consideration of defendant ’s motion to strike inter¬ 
rogatories filed by the plaintiff herein, it is by the Court, 
this 4th day of October 1929 ordered that said motion to 
strike be and the same is hereby granted. 

L T pon consideration of plaintiff’s motion to strike part of 
paragraph four of defendant’s answer, it is ordered that 
said motion be granted only in so far as it concerns lines 
20, 21 and 22 of paragraph 4 on page 3 of said answer. 

WENDELL P. STAFFORD, 

Justice. 

12 The plaintiff excepts to the granting of defendant’s 
motion to quash interrogatories, and notes an appeal. 

* WENDELL P. STAFFORD, 

Justice. 


Notice to Produce. 

Filed February 16,1931. 
****** * 

To Alvin L. Newmyer, Esquire, 

Attorney for defendant, 

1001 15th Street Northwest, 

Washington, D. C. 

You are hereby notified to produce the following papers 
at the trial to be held before the Honorable Jennings Bailey 
on the 17th day of February, 1931: 

Letter of June 4, 1926, written by Francis G. Matson to 
Louis E. Rusch; 

Letter of April 26, 1926, written by Francis G. Matson to 
Louis E. Rusch; 
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Letter to Emil Fuchs, written by Louis E. Rujsch, dated 
on or about January 2, 1924, enclosing check for $1,000. 

Cancelled check in the amount of $1,000, made payable 
to Emil Fuchs by Louis E. Rusch, and dated on or about 
January 2, 1924; j 

Retainer agreement between the Columbia Salvage Cor¬ 
poration of New York, and Louis E. Rusch, with the ac¬ 
ceptance thereon of Charles A. Levine. 

In the event of your failure to produce the above de¬ 
scribed letters, check, and agreement, I shall offer isecondary 
evidence thereof. 

ALFRED CERCEO, 
Attorney for plaintiff. 

i 

13 Service of a copy of the above notice to produce, 
acknowledged the 11 day of February, 1931. 

ALVIN L. NEWMYER, 

By J. P. DONOVAN, j 

Attorney for Louis E. Rusch , Defendant. 

| 

Final Decree. 

i 

Filed February 24, 1931. j 

i 

* * # # # * I # 


This cause coming on to be heard at this term! upon the 
pleadings and testimony taken in open court on behalf of the 
respective parties and after argument by counsel,; the court 
finds that the allegations of the Bill of Complaint have not 
been proved, and that no agreement of partnership or joint 
interest existed between the parties as alleged in the Bill of 
Complaint, and that the defendant is not indebted to the 
plaintiff in any amount by virtue of any such alleged agree¬ 
ment; and it is thereupon, by the Court this 24th day of 
February, 1931, | 

Adjudged, ordered, and decreed that the Bill; of Com¬ 
plaint herein be and the same is hereby dismissed and that 
said defendant recover from the plaintiff, Francis G. Mat- 
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son, the costs, as assessed by the clerk, and that execution 
issue therefor as at law. 

JENNINGS BAILEY, 

Justice. 

From the foregoing decree the plaintiff notes an appeal 
to the Court of Appeals and the penalty of the undertak¬ 
ing on appeal is hereby fixed at $100. 

JENNINGS BAILEY, 

Justice. 


14 Memorandum. 

March 4, 1931.—Bond, $100, approved and filed. 

Assignment of Errors. 

Filed March 5, 1931. 

Now comes the plaintiff, Francis G. Matson, and assigns 
for errors that the Court erred— 

1. In dismissing the bill of complaint because a cause of 
action is stated therein entitling the plaintiff to the relief 
sought. 

2. In holding that a partnership had not been proven. 

3. In holding thalt the defendant is not indebted to the 
plaintiff in anv amount. 

! ALFRED CERCEO, 

Attorney for Plaintiff. 

Copv served on 5 day of March 1931. 

ALVIN L. NEWMYER, 

By J. A. KAUFMAN, 

Attorney for Defendant , Louis E. Rusch. 

Designation of Record. 

Filed March 5,1931. 

# # * * # * * 

The Clerk of the Court will include the following in the 
record for the Court of Appeals in the above entitled cause: 

1. Bill of Complaint, filed July 17, 1929. 
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2. Interrogatories served on the defendant, August 1, 

1929. I 

3. Answer by the defendant, August 10, 1929. 

4. Motion to quash interrogatories, August IQ, 1929. 
15 5. Motion of plaintiff to strike. j 

6. Order granting motion to strike interrogatories 
and paragraph four of the answer. Exception noted. 

7. Notice of plaintiff to produce. 

8. Final decree dismissing the bill. Appeal noted. 

9. Memorandum of Appeal, undertaking $100.00, ap¬ 
proved and filed, March 4, 1931. 

10. Assignment of Errors. 


11. This designation. 


ALFRED CERCEOj 
Attorney for Plaintiff. 


Copy served 5 dav of March 1931. 

ALVIN L. NEWMYER, 

By J. A. KAUFMAN, 

Attorney for Defendant. 


Memoranda. 


April 14, 1931.—Proposed Statement of Evidence filed. 
April 22, 1931.—Statement of Evidence and Notice filed. 
Statement of Evidence submitted, signed and made of 

record. 

i 

j 

16 Supreme Court of the District of Columbia, j 

i 

United States of America, 

District of Columbia, ss: 

j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part |of this 
transcript, in cause No. 50043 in Equity, wherein Francis 
G-. Matson is Plaintiff and Louis E. Rusch is Defendant, as 
the same remains upon the files and of record in said Court. 
In testimony whereof I hereunto subscribe my name and 
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affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of June, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

17 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

No. 50043. 

Francis G. Matson, Plaintiff, 

vs. 

Louis E. Rusch, Defendant. 

Notice of Submission of Statement of Evidence. 

To Alvin Newmeyer, Esq., Attorney for Defendant: 

You are hereby notified that I will submit the statement 
of evidence in the above entitled cause, copy of which is 
attached hereto, to Mr. Justice Bailey, for approval on the 
22th dav of April 1931. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

Service of a copy of the foregoing notice and copy of 
statement of evidence acknowledged this 14 day of April, 
1931, subject to all legal objections. 

A. L. NEWMYER, 
Attorney for Defendant. 

18 In the Supreme Court of the District of Columbia. 

Equity. No. 50043. 

Francis G. Matson, Plaintiff, 

v. 

Louis E. Rusch, Defendant. 

Statement of Evidence. 

This cause came on to be heard on February 17 and 18, 
1931, before Honorable Jennings Bailey, Associate Justice 
of the Supreme Court of the District of Columbia. The 


I 


FRANCIS G. MATSON VS. LOUIS E. RUSCH. 15 

plaintiff was represented by Alfred Cerceo, the defendant 
by Alvin L. Newmyer. Thereupon the following proceed¬ 
ings were had : 

The Court then directed the plaintiff to proceed with 
testimony in support of the issues. Plaintiff called Joseph 
B. May, who was duly sworn and testified substantially as 
follows: That he was Secretary of the Columbia iSalvage 
Corporation and its affiliates, Peerless Iron Pipe Exchange, 
and Charles Albert Company, Inc.; that he had charge and 
control of all matters connected with income and profits 
taxes of the corporations, the only other person having any 
connection with this matter was Mr. Charles A. j Levine, 
president and principal stockholder of the above corpora¬ 
tions; that Mr. Matson was in New York in the pffices of 
the above companies on two separate occasions with de¬ 
fendant; that in 1923 there was a discussion with regard 
to the place where the tax returns were to be filed; that at 
that time no one had been retained to represent tjlie com¬ 
panies, but Judge Emil Fuchs, who was the attorney with 
the company in 1923; that the witness did not recall any 
connection with the companies of Judge Fuchs in 
.19 1924 or 1925; the witness testified that he kn|ows Mr. 

Louis E. Busch, the defendant, and Mr. Francis G. 
Matson, the plaintiff, but stated that he met Mr. Busch in 
Washington or New York before he met Mr. Matson; he 
thinks in the fall of 1923 but cannot remember any dates; 
that Levine told the witness that they were going* to see 
Mr. Busch as Busch was recommended very highly to him 
and the witness met Busch the same day and a general dis¬ 
cussion was had; the witness testified that he paid| all bills 
for income tax after they had first been approved by Mr. 
Levine; that he thinks Busch came to New York ofi several 
occasions in the fall of 1923 and the witness thinks that on 
those occasions Matson was with Busch; that on the occa¬ 
sion of the first visit no discussion took place as Mr. Levine 
was not in and that his best recollection of Busch’s second 
visit was in the latter part of December, at which time 
Levine saw Busch and a discussion ensued; the witiiess does 

' i 

not recall who was present at that discussion but |testified 
he thought Matson was there, but was not positive; that 
the accounting and auditing of the books for the years 
1922 and 1923 of the above corporations was doiie by an 
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independent accounting* firm of New York, being C. A. Gall 
Company, and the bills of approximately $5,000 rendered by 
the accounting firm of New York were paid by the Colum¬ 
bia Salvage Corporation through himself; that from Octo¬ 
ber, 1923, to the early part of June, 1924, there was paid 
to Louis E. Busch an amount in excess of $30,000; there 
being a first payment of $10,000, and several payments of 
$5,000, and a final payment of $7,500, which was made after 
suit had been filed against Charles A. Levine by Busch; 
that the accounting firm of C. A. Gall Company refused to 
turn over the income tax returns prepared and which were 
to be filed before June 15, 1924, unless there was an ad¬ 
ditional payment made to Louis E. Busch, which was re¬ 
fused and that after that date Busch never had any 
further connection with the case; then other accountants 
were immediately retained to prepare the income tax re¬ 
turns which were filed; Matson, the plaintiff, was requested 
to continue on with the work undertaken bv Busch; the 
witness never told Busch that Matson was ever con- 
20 nected with the case; that the first time the witness 
ever saw Matson in Washington was in 1925 or 1926; 
that after Busch got out of the case Matson continued it 
because he was in charge of the legal aspect of the case and 
the questions involved were legal ones; that the witness and 
Levine had charge of all correspondence; that Matson did 
other legal work for Levine; that subsequent to 1924 the 
witness came to Washington and called on Matson and 
brought down a sixty-day letter from the Bureau and asked 
Matson to take care of it; that Matson never demanded a 
fee for services from the Columbia Salvage Corporation, 
nor did he ever hear anv discussion between Busch and 
Matson relative to any agreement between them as to fees 
and whenever Busch came to New York he would either 
see Mr. Levine or talk to the accountants; that numerous 
letters were written to Matson with regard to the work; 
that a petition was prepared by Matson in behalf of the 
above companies and filed with the United States Board of 
Tax Appeals, petition being Exhibit No. 2; that a power of 
attorney being Plaintiff’s Exhibit No. 3 was executed to 
Matson, and Plaintiff’s Exhibit Nos. 1, 4, 5, 6, 9, and 10 
were directed to Matson with regard to the continuation of 
the work; that Matson did not receive any compensation 
for the work done and to be done for the Columbia Salvage 
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Company, Peerless Iron Pipe Exchange, Inc., and! Charles 
Albert Company, Inc., through or by the corporations in¬ 
dicated herein; that Matson continued in the work hnd con- 
eluded all of the work that was required to be done under 
the original contract; that the payment of the fees was 
contingent upon the accomplishment of the work !and the 
fulfillment of all the duties and obligations that were re¬ 
quired of Euscli and Matson. He further testified that 
when Busch was introduced to him Levine stated this is 
the gentleman that Matson recommended. 

On cross-examination, the witness testified th^t there 
were several accountants working in the office representing 
the Bureau of Internal Revenue, the War Department, and 
the Department of Justice, because the contracts involved 
work to be done for the federal government,! and for 
21 which the government was to receive a proportionate 
share of the profits; that Busch selected the Account¬ 
ants at work on Levine’s books and that three accountants 
were there for at least six months; that he does n|ot think 
there were six men there at one time, nor does he!recall a 
Mr. Hoffman; that he was not present when Levihe hired 
Busch, nor did he ever see the contract between Bijisch and 
Levine; that he does not know where Levine is and that he 
left his employment about eight months ago; tliatj the tax 
matter is still pending before the Unit, but Matson was 
discharged two or three years ago, after handling the mat¬ 
ter for several vears and that Levine now has another at- 
torney; that Mr. Levine discharged Matson; that coopera¬ 
tion was never at anv time denied Busch or to anvbne else, 
and that the reason Busch refused to continue wasibecause 
his unreasonable demands for money were not met; that 
the amount of Five Hundred Dollars ($500.00) jwas on 
December 23, 1926 paid to Matson for expenses Incurred 
by him with reference to an airmail contract; that no other 
amount of money was paid to Matson; the witness ^testified 
that he cannot remember anything about dates and;that his 
testimony in this case is guess work; that Busch gave up 
the case voluntarily, but the witness does not know jwhether 
it was because the books were hidden or destroved bv Le- 

•> i * 

vine; that he recalls a suit filed by Busch against Levine for 
services rendered, but he did not see the release^ at the 
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time of the settlement of the suit; that Matson was recog¬ 
nized by the officers of the corporation as associated with 
Rusch in the handling of all of the tax matters; that a 
power of attorney was never executed in the name of Louis 
E. Rusch; the witness further testified ou redirect exami¬ 
nation that C. A. Gall and Company was paid by Levine 
and that lie cannot locate the records of the payments to 
Rusch; that Levine authorized the payments to the account¬ 
ants and these payments were never deducted from the 
Rusch fee. 

To further maintain the issues, the plaintiff, F. G. Mat- 
son, was duly sworn, and testified in his own behalf sub- 
stantiallv as follows: 

22 That he is a member of the bar of the District of 
Columbia and during the late summer of the year 
1923 was approached by Judge Emil Fuchs of New York, 
an intimate friend of long standing, and was aware of the 
fact that the plaintiff was tendering his resignation as 
Deputy Commissioner of Internal Revenue in charge of 
Supplies and Equipment, Tobacco and Miscellaneous, In¬ 
formation, and Stamp Divisions, and whether after his 
resignation he would undertake to appear for and in behalf 
of the Columbia Salvage Corporation and its affiliates, 
clients of Judge Fuchs; that in the latter part of Septem¬ 
ber, 1923, Judge Fuchs talked to the witness again and 
at that time Judge Fuchs told the plaintiff that he had 
Levine from New York with him and wanted the witness 
to talk to him; that about five thirty p. m. a meeting was 
arranged at the Arlington Hotel and there were present 
Judge Fuchs, Levine, Fletcher and the witness; that as a 
result of the conversation that ensued the witness called 
Mr. Rusch; the witness told Rusch on the telephone that 
he had a tax matter which he could not attend to and asked 
Rusch if he would do it; thereupon Rusch came to the 
Arlington Hotel and joined the conference, which con¬ 
sisted of a ease of affiliation and one where no returns were 
filed and the books were incomplete; that at the time Mat- 
son did not go into the details of the case as the important 
feature of the case was one of accountancy and one in 
which Matson was not interested; that the plaintiff had 
had no connection with any case involving income taxes 
while in the Department. This conference was held during 
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the closing games of the baseball season, apprpximately 
around October 1, 1923, this plaintiff called Louis ! E. Rusch 
and introduced the said Louis E. Rusch to Charles A. Levine 
and Judge Emil Fuchs. After this introduction by the 
plaintiff of Louis E. Rusch to Charles A. Levine, the plain¬ 
tiff agreed with the defendant that Judge Emil Fuchs was 
to receive one-third of the total fee; the witness one-third 
and the defendant one-third; that in the early phrt of De¬ 
cember, 1923, the witness opened law offices and went to 
New York and saw Judge Fuchs and Levinp and fur- 
23 ther testified that on that occasion Rusch was not 
with him; that during the months of November and 
December, 1923, the witness testified that he had several 
conferences with Rusch at which time Rusch told him that 
his accountants were going ahead with the work; that 
Levine told Matson he had paid Rusch the sum Of $10,000 
during the month of January, 1924; that the agreement in¬ 
troduced in evidence was given to Matson by Rusch in Janu¬ 
ary, 1924; that the witness went to New York on matters of 
the Columbia Salvage Corporation a number of times and 
called on Levine with Rusch twice in February, 1924, be¬ 
tween the tenth and fifteenth of the month; that on the 


they saw 
a general 
sometime 


occasions when he visited New York with Rusch 
Mr. Levine and Mr. May and on those occasions 
discussion ensued relative to the tax work; that 
during the month of December, 1923, this plaintiff was 
paid the amount of Thirteen Hundred Dollars ($1300) as 
shown on Form 1099, being Plaintiff’s Exhibit Nq. 7, which 
was given to the plaintiff by the defendant as a true copy 
of a form filed with the Bureau of Internal Revenue by 
the defendant, and which amount the plaintiff reported as 
income in his return for the year 1923; One thousand Dol¬ 
lars of that amount represented a part payment of the 
fee due plaintiff in the Columbia Salvage and its affiliates 
case, and Three Hundred Dollars ($300.00) on another 
case handled jointly with the defendant by the plaintiff. 

The plaintiff further testified that during the; month of 
January, 1924, on or about the 25th day, the defendant 
paid the amount of Twenty-four hundred Dollars ($2400) 
in cash to the plaintiff which was evidenced by| the bank 
book of the plaintiff as being deposited on the 25th day of 
January, 1924, which was paid in twenty-four onp hundred 
dollar bills in the teller’s cage of the National Metropoli- 
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tan Bank; in April, 1924, Ruscli called on Matson and 
stated that Rusch had given Matson Twenty-four hun¬ 
dred dollars ($2400.00) during January and would like 
to have some record of it as lie had to have some evidence 
of the payment of the funds to satisfy his partners and 
Rusch asked Matson for a deed of trust on his prop- 
24 ertv, which was not to be recorded. That at that 
time Matson executed a note for $2436.00, payable 
to the order of Rusch as evidence of the payment of $2,400 
to him; That at this time there was a discussion between 
the plaintiff and the defendant, the plaintiff was told that 
this was a further payment of the share due the plaintiff 
and that the defendant did not know on that date 
exactly how much the plaintiff would be entitled to be¬ 
cause of some expenses the defendant had incurred for the 
work done by the accountants. The plaintiff was then 
given a copy of the retainer agreement by the defendant, 
which is Plaintiff’s Exhibit No. 8. The plaintiff further 
testified that he went to New York with the defendant on 
two separate occasions and called at the offices of the 
Columbia Salvage Corporation and its affiliates and there 
met Joseph B. May and Charles A. Levine while in the 
company of the defendant, Rusch; that there was a discus¬ 
sion as to the place where the income tax returns were to 
be filed. The plaintiff arranged for the income tax returns 
to be be filed with the Collector of Internal Revenue for 
the Second District of New York. Plaintiff further testi¬ 
fied that lie had repeated discussions with the defendant, 
Rusch, after December, 1923, where lie requested of the 
defendant information as to how the work was progressing, 
when the returns would be ready for filing, and the amount 
of fees he had received; and that the defendant replies that 
he had not gotten very much and that he had some expenses 
but that he would have an accounting within a short time. 
The defendant always protested about being very very 
busy explaining that as soon as he could get time he would 
make a full accounting; that the defendant never made 
such accounting even though he was requested to do so; 
that the witness testified that in April, 1924, Judge Fuchs 
asked him to get back the cancelled check for $1,000 which 
Rusch had given him and told Matson that he did not want 
to have anything more to do with the case and as far as 
he was concerned Rusch and Matson could split the fee 
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fifty-fifty; at that time the trial judge called the 

25 witness’ attention to the fact that the billj of com¬ 
plaint under oath alleged that a partnership had 

been entered into between Rusch and the witness in 1923 
and asked the witness to explain whether the statement was 
true in view of the testimony that in April, 1924, a new ar¬ 
rangement was purported to have been entered into and 
the witness failed and refused to give any explanation of 
the allegation in the bill of complaint; that the; witness 
knew of the suit that Rusch had filed against Levine for his 
fee and the witness further knew that he was not; a party 
plaintiff to the suit; the witness testified that he| was ad¬ 
vised about the settlement to be made between Lejvine and 
Rusch and did not make any claim for any portion of the 
fee at that time; Thereupon on motion to product, the de¬ 
fendant, Rusch, produced a letter which he received from 
the plaintiff on the 14th day of June, 1926, being Plaintiff’s 
Exhibit No. 16. Plaintiff testified that a reply was never 
received to this letter. The defendant was thereupon re¬ 
quested to produce letter dated April 26, 1926, being Plain¬ 
tiff’s Exhibit No. 18, wherein the defendant was requested 
for an accounting. The defendant did not produce the let¬ 
ter, and there was introduced a carbon copy of the said 
letter, which is set out in full, Plaintiff’s Exhibit No. 19. 

The plaintiff further testified that he was requested and 
told by Charles A. Levine and Joseph B. May that! it would 
be necessary for him to continue to a satisfactory con¬ 
clusion the tax matters of the Columbia Salvage Corpora¬ 
tion and its affiliates, and that as soon as the returns were 
filed and the investigation of the revenue agents was com¬ 
pleted, the plaintiff would hear from the officials of the 
Columbia Salvage Corporation and its affiliates. Plaintiff 
further testified as follows: That on or about the 30th day 
of November, 1926, a letter was received from tjie Peer¬ 
less Iron Pipe Exchange, Inc., an affiliate of the Columbia 
Salvage Corporation, Plaintiff’s Exhibit No. 1, wherein the 
plaintiff was advised that revenue agents ’ report 

26 would be forwarded to him showing the investigation 
of this taxpayer for the years 1922 and 1923; that he 

prepared a petition with the United States Board of Tax 
Appeals for the Peerless Iron Pipe Exchange, Iiic., et al. 
v. Commissioner of Internal Revenue, which petition cov¬ 
ered the taxes in controversy for the years 1922 gnd 1923 
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of the Corporation and its affiliates, and which were the 
years involved in the tax matters handled jointly by the 
plaintiff and the defendant. The plaintiff identified power 
of attorney received by him and introduced into evidence 
as Plaintiff's Exhibit No. 3. 

Plaintiff further testified he received a letter from 
Charles A. Albert Company, Inc., dated December 13, 1926, 
Plaintiff's Exhibit No. 4. He further testified as to the 


receipt of a letter dated December 24,1926, from the Colum¬ 
bia Salvage Corporation, being Plaintiff’s Exhibit No. 5; 
further testified — the receipt of a letter dated March 11, 
1927, from the Columbia Salvage Corporation, being Plain¬ 
tiff's Exhibit No. 6; testified to the receipt of a letter dated 
December 23, 1926, from the Columbia Salvage Corpora¬ 
tion, being Plaintiff’s Exhibit No. 9; testified as to the re¬ 
ceipt of a letter dated February 26, 1927, from the Colum¬ 
bia Salvage Corporation, being Plaintiff's Exhibit No. 10, 
all having to do with tax matters of the Columbia Salvage 
Corporation. Testified as to receiving a notice showing 
the receipt by the United States Board of Tax Appeals at 
Washington of a petition filed by the plaintiff in behalf of 
the Columbia Salvage Corporation on December 2, 1926, 
being Plaintiff’s Exhibit No. 11. He further testified to 
the receipt of a letter from the Treasury Department dated 
December S, 1926, being Plaintiff’s Exhibit No. 12, having 
to do with the taxpayer which this plaintiff and the defend¬ 
ant, Louis E. Busch, were employed to handle the matter 
before the Department. Testified as to the receipt of a 
notice of filing and hearing of motion from the United States 
Board of Tax Appeals on February 15, 1927, dealing with 
the taxes of the clients of this plaintiff, being Plaintiff’s 
Exhibit No. 13. Plaintiff further introduced motion re¬ 


ceived from the United States Board of Tax Appeals 
27 signed by the General Counsel of the Bureau of In¬ 
ternal Revenue, being Plaintiff’s Exhibit No. 14, filed 
February 1, 1927, with reference to the taxes of the tax¬ 
payer and its affiliates. Testified to the receipt of another 
motion from the United States oard of Tax Appeals and 
from the General Counsel, Bureau of Internal Revenue, with 
reference to the taxes of the corporation, being Plaintiff’s 
Exhibit No. 15, filed February 6, 1927. 

Plaintiff further testified to the receipt of a letter from 
Charles A. Levine (undated) wherein he was requested for 
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information with regard to the tax matters of the Corpora¬ 
tions, being Plaintiff’s Exhibit No. 17. j 

Testified that he was told bv Charles A. Levinje that 
Louis E. Rusch, the defendant in this case, was to make 
payments to him for all the work that this plaintiff idid or 
was to do in this case, and that the taxpayer was not re¬ 
sponsible for any fees due the plaintiff, and that the defend¬ 
ant, Rusch, had received an amount in excess of Thirty-five 
thousand Dollars ($35,000). Plaintiff further testified that 
on to wit the 10th day of April, 1924, the defendant re¬ 
quested this plaintiff to sign a note so as to enable flie de¬ 
fendant to keep his accounts straight as between tlie| plain¬ 
tiff and the defendant and the Louis E. Rusch & Company. 
That this note was to be only as an evidence of advance on 
account of the fee due the plaintiff from the defendant for 
the taxes of the corporations. The plaintiff further testi¬ 
fied on cross-examination that a suit was instituted ^gainst 
the witness by the defendant Rusch in the District of 
Columbia on the note for $2436, and that a judgment was 
obtained against the witness, Matson. The witness’! atten¬ 
tion was invited to the affidavit of defense which he idled in 
the law suit, which stated as follows: 4 ‘That on or! about 
April 11, 1924, he requested the plaintiff for an advance of 
$2400 on fees which were accruing; that the sum of $2436 
was so advanced, and at the instance of the plaintiff a de¬ 
mand note dated April 11, 1924, for $2436 was executed 
as evidence of the advance.” Matson was then asked the 
question of how he reconciled the statement in the affidavit 
of defense with that of the allegation in the bill of com¬ 
plaint, and his testimony that the money was given ito him 
in January, 1924, and he could not reply to that question. 
The witness was then asked which of his statements was 
correct, namely that in the bill of complaint alleging that 
the fee agreement between plaintiff and defendant was 
that each should have one-half or the allegation in hib testi¬ 
mony that the original agreement was that each 
28 should have one-third and Judge Fuchs one-third, 
and testified that both statements were true, i 

Thereupon, the plaintiff rested. No motion was niade by 
the defendant orally or otherwise for the Court to dismiss 
the bill for failure to prove the facts set out in the! bill of 
complaint by the plaintiff. 
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The defendant thereupon offered in defense substantially 
the following testimony: 

That he first met Mr. Charles A. Levine in February, 
1923, and he was told by Levine that a friend of Levine’s 
had highly recommended the defendant, Busch, and that 
Levine had some tax matters. Testified that he again saw 
Levine sometime in October, 1923, and there met Judge Emil 
Fuchs, and that Judge Fuchs told the defendant that if he, 
the defendant, wanted the case that Judge Fuchs would see 
that he was retained; that the defendant advised Judge 
Fuchs he was anxious to get the case. On October 23, 1923, 
the defendant was retained and made a payment of One 
Thousand Dollars ($1,000) to Judge Fuchs, entered into the 
work for which he was engaged and went to New York and 
directed an accounting concern there to audit the books of 
the Corporations; that all the expenses of the accounting- 
firm in New York were to be paid by the Columbia Salvage 
Corporation; that during December, 1923, he paid the 
plaintiff the amount of One Thousand Dollars ($1,000) for 
which there was no moral obligation, and that he knew that 
the plaintiff was going out to practice law and he realized 
that it was an uphill fight and out of the “goodness of his 
heart” he decided to pay the plaintiff the amount of One 
thousand Dollars ($1,000); that the plaintiff did no work 
in the case; the witness testified that he never entered into 
any partnership with the plaintiff nor did he ever agree to 
pay him anything as a fee in this case; that at the time the 
witness obtained the case from Levine the plaintiff was em¬ 
ployed by the Government and was in no position to even 
associate himself in a case; had no interest in the matter, 
and that he was not obligated to the plaintiff, and 
29 that the reason why he did continue with the work 
was because the taxpayer refused to cooperate with 

him. 

On cross-examination the defendant testified that he, the 
defendant, paid the plaintiff the amount of Thirteen hun¬ 
dred Dollars ($1,300) at the end of December, 1923; that 
the One Thousand Dollars ($1,000) represented a gift that 
he made to the plaintiff and that there was no obligation on 
the part of the defendant to make this payment; that the 
amount of Three hundred Dollars ($300) represented a 
payment on another case upon which he worked jointly 
with the plaintiff, but did not recall the name or any other 
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facts about it. He testified that he paid the amount of One 
thousand Dollars ($1,000) to Judge Emil Fuchs oniOctober, 
1923, and that the payment to Fuchs was a payment in 
recognition of the services rendered by Fuchs to the de¬ 
fendant in aiding him to obtain the case. That tlib time he 
first saw Charles A. Levine was in the offices of the defend¬ 
ant in February, 1923, Levine refused to tell him, who the 
friend was that recommended the defendant to liim; and 
that subsequent to February, 1923, and prior to September, 
1923, the defendant saw Levine in the offices of the icorpora- 
tion in New York. That the first time he discovered that the 
plaintiff recommended the defendant to Charles A. Levine 
was during the month of January, 1924; that pri^r to this 
time the defendant did not know that the plaintiff! had any 
connection with the case at all. That during the month of 
January, 1924, he gave the plaintiff the amount ofi Twenty- 
four hundred Dollars ($2,400); that when the plaintiff Mat- 
son came to him in January, 1924, and received the sum of 
Twenty-four hundred Dollars ($2400) the plaintiff Matson 
represented to the defendant that he needed that sum of 
money in order to protect his home and the money was 
loaned to the plaintiff and the plaintiff executed what pur¬ 
ported to be a deed of trust note on his home in that sum; 
that three months later, or in April, 1924, payment of the 
note was demanded and the plaintiff, Matson, being unable 
to meet the note or to even pay the interest, made a 
30 new note to the defendant in the sum of Twenty- 
four hundred and thirty-six dollars ($2436) which 
was to cover the principal and interest and the defendant 
returned the original note, of Twenty-four hundred Dollars 
($2400) to the plaintiff; the witness further testified that 
there was no occasion to explain anything to Matson rela¬ 
tive to satisfaction of partners because at that tinie the de¬ 
fendant did not have any partners and was operating in¬ 
dependently and for himself. Testified that he had received 
Seventeen thousand five hundred Dollars ($17,500) and had 
books to show how much he had received, but not with him 
as he was not requested to produce them. He also testified 
on cross-examination when asked if he recalled giving the 
plaintiff a copy of the retainer agreement at the time of 
their conference in January, 1924, relative to fees (Plain- 
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tiff’s Exhibit No. S) that he did not recall. He was re¬ 
quested to state what he meant by the allegation in his an¬ 
swer 44 The defendant was led to believe that the said plain¬ 
tiff had recommended him as an attorney competent to 
handle such cases and this defendant accordingly of his 
own volition, and in recognition of the services, if any, 
paid One thousand Dollars ($1,000), * * * except such 

voluntarv distribution as defendant might have been will- 
ing to make in the event lie recovered a substantial fee.” 
To this the defendant answered that he did not know what 
he meant, and that if he had received a substantial fee and 
if he felt so disposed he would make a further payment to 
the plaintiff. The \vitness further testified that he did not 
understand the question as propounded and not being 
pressed for an answer did not answer the question further. 

That defendant filed an action in New York against 
the Columbia Salvage Company and Levine to recover the 
balance of fees due him and compromised for $7,500 (which 
is included in the total of $17,500 he received) and when 
the case was compromised the defendant signed a release 
but Matson’s name — not mentioned in the release nor was 
he a party to the settlement; that Matson knew about the 
settlement and release; release was thereupon introduced 
as Defendant's Exhibit No. 1, attached hereto. 

Thereupon one Webster N. Jackson was pro- 
31 duced as a witness for and on behalf of the defendant 
and after being sworn, testified as follows: 44 That 
he is a tax accountant and is a partner of the defendant 
Busch; that in January, 1923, he was connected with de¬ 
fendant Busch as an employee and that he knew the plain¬ 
tiff Matson; that he was familiar with the Columbia Sal¬ 
vage Corporation tax case and that he never saw’ Matson 
in or about the office of Busch during the years 1923 and 
1924 and that so far as he knows of his ow’n personal knowl¬ 
edge the plaintiff Matson never had any connection what¬ 
ever w’itli the Columbia Salvage case; that he w’as 
acquainted w’ith the organization employed by Busch in 
1923 and 1924, and that during that period of time Busch 
did not have any partners, but w-as operating independ¬ 
ently. 

This being substantially all the testimony of the de¬ 
fendant. 
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On rebuttal, the plaintiff asked the witness, Joseph B. 
May, whether he had ever seen the defendant, Ljouis E. 
Rusch, prior to September, 1923, in the offices of the! Colum¬ 
bia Salvage Corporation in New York. The witness re¬ 
plied he had never seen him prior to September, 1923, and 
that he first met Rusch in Washington in company with 
Levine some time in October, 1923, and that Levine told 
him that this was the man whom Matson had recomiiended. 


Be it remembered that the foregoing contains t;he sub¬ 
stance of all of the evidence given at the hearing! of this 
cause, exhibits are appended hereto, this statement: is duly 
set forth, approved and signed in order to be made a part 
of the record in the above entitled cause this 22nd! day of 
April, 1931. 

JENNINGS BAILEY, 

Justice. 

Submitted this April 22nd, 1931. I 


JENNINGS BAILEY, 

Justice. 

\ 
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Exhibit No. 1.—Letter of Peerless Iron Pipe Exchange, 
Inc., of Long Island City, N. Y., dated November 3|0, 1926, 
signed by C. A. Levine, and addressed to Riter and Mat- 
son, Washington, D. C., advising of the forwarding of 
recommendation of Supervising Internal Revenue Agent, 
and enclosing power of attorney and affidavit. 

Exhibit No. 2 .—Petition to the United States Board of 
Tax Appeals in Peerless Iron Pipe Exchange, Inc. v. Com¬ 
missioner of Internal Revenue, for a redetermination of 
deficiencies of income and profits taxes for the years 1922 
! and 1923 in the amount of $161,431.81, signed by Charles 

A. Levine, and F. G. Matson, as Counsel for taxpayer, and 
dated November 1, 1926. j 

Exhibit No. 3.—Power of attorney executed by Peerless 
Iron Pipe Exchange Inc., by Charles A. Levine, President, 
on December 1, 1926, appointing Riter and Matson as its 
i attorneys to appear before Treasury Department, Commis¬ 

sioner of Internal Revenue, etc., with regard to income and 
excess profits taxes for the years 1922 and 1923. 


i 
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Exhibit No. 4.—Letter of Charles Albert Company, Inc., 
of New York, N. Y:, dated December 13, 1926, signed by 
Charles A. Levine, and addressed to Riter and Matson, 
Washington, D. C., advising that Mr. Hartman — unable to 
leave New York and asking if Riter and Matson would be 
in New York soon to discuss matters. 

Exhibit No. 5.—Letter of Columbia Salvage Corporation, 
of New York, N. Y., dated December 24, 1926, signed by 
Joseph B. May, auditor, and addressed to Riter and Mat- 
son, Washington, D. C., enclosing power of attorney with 
seal. 

Exhibit No. 6.—Letter of Columbia Salvage Corporation, 
of New York, N. Y., dated March 11, 1927, signed by 
Charles A. Levine, and addressed to Riter and Matson, 
Washington, D. C., asking that suggestions made by Mr. 
Hartman be carried out in re U. S. Board of Tax Appeals. 

Exhibit No. 7.— 


Ptf. Ex. No. 7. 


Copy. 

Form 1099, U. S. Internal Revenue. 


Information Return for Calendar Year 1923— Report of 
Income Payments of $1,000 or More. 

Salaries, Wages, Rent, Interest, or Other Fixed or Deter¬ 
minable Gains, Profits, and Income. 


Names Must be Legibly Typed or Printed. 


By whom paid. 

Name: 

Louis Edward Rusch. 
Street: 

402 Metropolitan Bank 
Bldg. 

City: Washington, D. C. 
State:-. 


To whom paid. 

Name: F. G. Matson. Is 
payee married! Yes. 
Street: 

Metropolitan Bank Build¬ 
ing. 

City: Washington, D. C. 
State:-. 


Kind of income paid. Amount paid. 

Salaries, wages, fees, commissions, etc.$1,300.00 

Interest on notes, mortgages, etc. 

Rents and royalties. 

Other income, including foreign items .. 
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i 

Instructions to Payors. 

j 

Fill in one of these forms for each individual, partner¬ 
ship, or fiduciary to whom income, as described o|n this 
form, was paid. 

Forward with return Form 1096 so as to reach the Com¬ 
missioner of Internal Revenue, Sorting Section, Washing¬ 
ton, D. C., on or before March 15, 1924. 

Do not report on this form dividends on stock of domes¬ 
tic corporations, or interest on bonds and other obligations 
of the United States. 

For further instructions see Form 1096. 

33 Exhibit No. 8 . —Letter of L. E. Rusch, dated Sep¬ 
tember 11, 1923, signed by L. E. Rusch, atid ad¬ 
dressed to “Columbia Salvage Corporation, 233 Broadway, 
New York City. My dear Mr. Levinereading: 

In consideration for services to be rendered by me in con¬ 
nection with the tax matters of the Columbia Salvage Com- 
pany for the years 1921 and 1922, it is mutually agreed that 
you will compensate me with a fee not less than $10,000, and 
not more than $75,000, depending upon the time involved 
and nature of the work rendered. The fee is to be deter¬ 
mined by my charges and become payable as the work is 
progressing, beginning with a retainer of $5,000, payable 
upon the acceptance and signing of this agreement, j 

In addition to this, you agree to pay for the services of 
an accountant at the rate of $35 per day, plus expenses ac¬ 
tually incurred. 

These fees will be payable regardless of whether the ad¬ 
justments are obtained through action before the Bureau 
of Internal Revenue, Committee on Appeals and Review, 
or law suits in Federal Courts, and regardless of whether 
these results are accomplished through my own efforts or 
the efforts of others. 

Yours very sincerely, j 

L. E. RUSCH. 

Accepted : 

(Signed) COL. SALVAGE CORPORATION, 
CHARLES A. LEVINE. 

Exhibit No. 9.—Letter of Columbia Salvage Corporation, 
signed by Charles A. Levine, dated December 23,1926, and 
addressed to Riter and Matson, attention Mr. Matson, and 


i 
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advising that Mr. Hartman and Mr. Levine would arrive 
in Washington at Mr. Matson’s office on December 27. 

Exhibit No. 10.—Letter of Columbia Salvage Corpora¬ 
tion, of New York, N. Y., dated February 26, 1927, signed 
by Charles A. Levine, addressed to Riter and Matson, of 
Washington, D. C., with particular reference to motion 
which was to be argued. 

Exhibit No. 11.—Notification of receipt of papers of 
the United States Board of Tax Appeals, acknowledging 
receipt of petition in the appeal of Peerless Iron Pipe Ex¬ 
change, Inc., Docket No. 21,677, dated December 2, 1926, 
and signed B. D. Gamble secretary. 

Exhibit No. 12.—Letter of Treasury Department, Wash¬ 
ington, D. C., signed “C. R. Nash, Assistant to the Commis¬ 
sioner, by George W. Skilton, Chief of Section”, dated De¬ 
cember 8, 1926, and addressed to Riter and Matson, return¬ 
ing power of attorney in the case of the Peerless Iron Pipe 
Exchange, Inc., New York, N. Y., for the reason that it did 
not bear the seal of the corporation. 

Exhibit No. 13.—Notice of filing and hearing motion, of 
United States Board of Tax Appeals, dated February 15, 
1927, in the appeal of Peerless Iron Pipe Exchange, Inc., 
v. Commissioner of Internal Revenue, Docket No. 21677, 
and signed by B. D. Gamble, Clerk. 

34 Exhibit No. 14.—Motion of the Commissioner of 
Internal Revenue, by his attorney, A. W. Gregg, 
General Counsel, Bureau of Internal Revenue, requesting 
an extension of time within which to answer, in the appeal 
of Peerless Iron Pipe Exchange, Inc., v. Commissioner of 
Internal Revenue, Docket No. 21677, filed February 1, 1927. 

Exhibit No. 15.—Motion of the Commissioner of Internal 
Revenue, by his attorney, A. W. Gregg, General Counsel, 
Bureau of Internal Revenue, that rule be entered on peti¬ 
tioner to enter a more definite position, in the appeal of 
Peerless Iron Pipe Exchange, Inc., v. Commissioner of In¬ 
ternal Revenue, Docket No. 21677, filed February 8, 1927. 

Exhibit No. 16—Letter of F. G. Matson, dated June 4, 
1926, addressed to Mr. Louis E. Rusch, Washington, D. C., 
requesting an accounting of fees collected in the tax case 
of the Columbia Salvage Company. 

Exhibit No. 17.—Letter of Charles A. Levine, undated, 
addressed to Mr. Matson (Dear Frank), advising that he 
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had asked his office to mail any statements received from 
Columbia Salvage Company. 

Exhibit No. 18.—Letter of F. G. Matson, dated April 26, 
1926, addressed to Louis E. Rusch, Washington, 1). jCJ., mak¬ 
ing demand for accounting. I 

! 

35 Def. Ex. A. 

i 

General Release. 

I 

To all to whom these presents shall come or may jconcern, 

Greeting: 

Know ye that I, Louis Edward Rusch, for and in con¬ 
sideration of the sum of One dollar ($1.00) lawful money 
of the United States of America, and other valuably consid¬ 
erations to me in hand paid by Charles A. Levinei, the re¬ 
ceipt whereof is hereby acknowledged, have remised, re¬ 
leased, and forever discharged, and by these presents do 
for myself, my heirs, executors, administrators and assigns 
remise, release and forever discharge the said Charles A. 
Levine, his heirs, executors, administrators and assigns, of 
all and from all, and all manner of action and actions, cause 
and causes of actions, suits, debts, sums of money, accounts, 
reckonings, bonds, bills, specialties, covenants, contracts, 
controversies, agreements, promises, variances, trespasses, 
damages, judgments, extents, executions, claims ! and de¬ 
mands whatsoever, in law or in equity, which against said 
Charles A. Levine I ever had, now have or which my heirs, 
executors, administrators and assigns, hereafter e'an, shall 
or may have for, upon or by reason of any matter,jcause or 
thing whatsoever from the beginning of the world to the day 
of the date of these presents. 

In witness whereof I have hereunto set my hand! and seal 
the 17th day of December, in the year one thousand nine 
hundred and twenty-six. 

(Sgd.) * LOUIS EDWARD RUSCH. ;[l. s.] 

Sealed and delivered in the presence of: 

LIONEL S. POPKIN. j 

i 

36 State of New York, 

County of New York, ss: 

i 

On the 17th day of December, in the year one thousand 
nine hundred and twenty-six before me personally came 


i 
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Louis Edward Rusch, to me known, and known to me to be 
the individual described in and who executed the foregoing 
instrument, and duly acknowledged to me that he had exe¬ 
cuted the same. 

LIONEL S. POPKIN, 

Notary Public , N. Y. Co. 

Clerk’s No. 185. 

Pegister’s No. 7015. 

Commission expires March 30, 1927. 

[Endorsed:] General Release. 

37 General Release. 

To all to whom these presents shall come or may concern, 

Greeting: 

Know ye that I, Louis Edward Rusch, for and in con¬ 
sideration of the sum of One dollar ($1.00) lawful money 
of the United States of America and other valuable con¬ 
siderations to me in hand paid by Columbia Salvage Cor¬ 
poration the receipt whereof is hereby acknowledged, have 
remised, released, and forever discharged, and by these 
presents do for myself, my heirs, executors, administrators 
and assigns remise, release and forever discharge the said 
Columbia Salvage Corporation its successors and assigns 
of all and from all, and all manner of action and actions, 
cause and causes of actions, suits, debts, sums of money, 
accounts, reckonings, bonds, bills, specialties, covenants, 
contracts, controversies, agreements, promises, variances, 
trespasses, damages, judgments, extents, executions, claims 
and demands whatsoever, in law or in equity, which against 
said Columbia Salvage Corporation I ever had, now have 
or which my heirs, executors, administrators and assigns, 
hereafter can, shall or may have for, upon or by reason of 
any matter, cause or thing whatsoever from the beginning 
of the world to the day of the date of these presents. 

In witness whereof, I have hereunto set mv hand and seal 
the seventeenth day of December in the year one thousand 
nine hundred and twenty-six. 

(Sgd.) LOUIS EDWARD RUSCH. [l. s.] 

Sealed and delivered in the presence of: 

LIONEL S. POPKIN. 
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i 

38 State of New York, 

County of Neiv York , $$: 

On the seventeenth day of December in the year one 
thousand nine hundred and twenty-six before me personally 
came Louis Edward Rusch to me known, and known to me 
to be the individual described in and who executed the fore¬ 
going instrument, and duly acknowledged to me that he had 
executed the same. 

LIONEL S. POPKIiST, 
Notary Public, N.\Y. Co. 

Clerk’s No. 135. ! 

Register’s No. 7015. 

Commission expires March 30, 1927. 

i 

[Endorsed:] Louis Edward Rusch to Columbia! Salvage 
Corporation. General Release. Dated December 17, 1926. 

j 

i 

39 General Release. 

\ 

To all to whom these Presents shall come or may concern, 

Greeting: 

Know ye that I, Louis Edward Rusch for and in considera¬ 
tion of the sum of One dollar ($1.00) lawful money of the 
United States of America and other valuable considerations 
to me in hand paid by Peerless Iron Pipe Exchange!, Inc. the 
receipt whereof is hereby acknowledged, have revised, re¬ 
leased, and forever discharged, and by these presents do 
for myself, my heirs, executors, administrators amjl assigns 
remise, release and forever discharge the said j Peerless 
Iron Pipe Exchange, Inc. its successors and assigns, of all 
and from all, and all manner of action and actions, cause 
and causes of actions, suits, debts, sums of money, accounts, 
reckonings, bonds, bills, specialties, covenants, contracts, 
controversies, agreements, promises, variances, trespasses, 
damages, judgments, extents, executions, claims j and de¬ 
mands whatsoever, in law or in equity, which against said 
Peerless Iron Pipe Exchange, Inc. I ever had, novf have or 
which my heirs, executors, administrators and i assigns, 
hereafter can, shall or may have for, upon or by reason of 
any matter, cause or thing whatsoever from the beginning 
of the world to the day of the date of these presents. 

5—5428a 


i 
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In witness whereof, I have hereunto set my hand and seal 
the seventeenth day of December in the vear one thousand 
nine hundred and twenty-six. 

(Sgd.) i LOUIS EDWARD RUSCH [l. s.] 

Sealed and delivered in the presence of: 

LIONEL S. POPKIN. 

40 State of New York, 

County of Neiv York, s$: 

On the seventeenth day of December in the year one thou¬ 
sand nine hundred and twenty-six before me personally 
came Louis Edward Rusch to me known, and known to me to 
be the individual described in and who executed the fore¬ 
going instrument, and duly acknowledged to me that he had 
executed the same. 

LIONEL S. POPKIN, 

Notary Public. 

Clerk’s No. 135. 

Register’s No. 7015. 

Commission expires March 30, 1927. 

[Endorsed:] General Release. /■ ” .. 

41 General Release. 

To all to whom these presents shall come or may concern, 

Greeting : 

That I, Louis Edward Rusch for and in consideration 
of the sum of One dollar ($1.00) lawful money of the 
United States of America and other valuable considera¬ 
tions to me in hand paid by Rochester War Salvage Co., 
Inc., the receipt whereof is hereby acknowledged, have re¬ 
mised, released, and forever discharged, and by these pres¬ 
ents do for myself, my heirs, executors, administrators 
and assigns remise, release and forever discharge the said 
Rochester War Salvage Co., Inc., its successors and as¬ 
signs of all and from all, and all manner of action and 
actions, cause and causes of actions, suits, debts, sums of 
money, accounts, reckonings, bonds, bills, specialties, cove¬ 
nants, contracts, controversies, agreements, promises, 
variances, trespasses, damages, judgments, extents, execu¬ 
tions, claims and demands whatsoever, in law or in equity, 
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i 

j 

which against said Rochester War Salvage Co., Inc., I 
ever had, now have or which my heirs, executors!, admin¬ 
istrators and assigns, hereafter can, shall or may have for, 
upon or by reason of any matter, cause or thing! whatso¬ 
ever from the beginning of the world to the day of the 
date of these presents. 

In witness whereof, I have hereunto set my hand and 
seal the seventeenth day of December in the year one thou¬ 
sand nine hundred and twenty-six. 

(Sgd.) LOUIS EDWARD RUSCH. |[l.s.] 

Sealed and delivered in the presence of 
LIONEL S. POPKIN. 

42 State of New York, 

County of New York, ss: 

! 

On the seventeenth day of December in the year one 
thousand nine hundred and twenty-six before me person¬ 
ally came Louis Edward Rusch, to me known, and known 
to me to be the individual described in and who ^executed 
the foregoing instrument, and duly acknowledged to me 
that he had executed the same. 

LIONEL S. POPKIN, 
Notary Public, N. Y. Co. 

Clerk’s No. 135. | 

Register’s No. 7015. j 

Commission expires March 30, 1927. 

[Endorsed:] General Release. 

43 General Release. 

To all to whom these presents shall come or may| concern, 
Greeting: 

Know ye that I, Louis Edward Rusch for and in con¬ 
sideration of the sum of One dollar ($1.00) lawful money 
of the United States of America and other valuable con¬ 
siderations to me in hand paid by Charles Albert |Co., Inc., 
the receipt whereof is hereby acknowledged, have j remised, 
released, and forever discharged, and by these presents do 
for myself, my heirs, executors, administrators and assigns 
remise, release and forever discharge the said; Charles 


i 
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Albert Co. Inc., its successors and assigns, of all and from 
all, and all manner of action and actions, cause and causes 
of actions, suits, debts, sums of money, accounts, reckon¬ 
ings, bonds, bills, specialties, covenants, contracts, contro¬ 
versies, agreements, promises, variances, trespasses, dam¬ 
ages, judgments, extents, executions, claims and demands 
whatsoever, in law or in equity, which against said Charles 
Albert Co., Inc. I ever had, now have or which my heirs, 
executors, administrators and assigns, hereafter can, shall 
or may have for, upon or by reason of any matter, cause or 
thing whatsoever from the beginning of the world to the 
day of the date of these presents. 

In witness whereof, I have hereunto set my hand and seal 
the seventeenth dav of December in the vear one thousand 
nine hundred and twenty-six. 

(Sgd.) LOUIS EDWARD RUSCH. [l.s.] 

Sealed and delivered in the presence of: 

LIONEL S'. POPKIN. 

44 State of New York, 

County of Neiv York , ss: 

On the seventeenth dav of December, in the vear one 
thousand nine hundred and twenty-six before me person¬ 
ally came Louis Edward Busch to me known, and known 
to me to be the individual described in and who executed 
the foregoing instrument, and duly acknowledged to me 
that he had executed the same. 

LIONEL S. POPKIN. 

Notary Public, N. Y. Co. 

Clerk’s No. 135. 

Register’s No. 7015. 

Commission expires March 30, 1927. 

[Endorsed:] General Release. 

45 General Release . 

To all to whom these Presents shall come or may concern 

Greeting: 

Know ye that I, Louis Edward Rusch for and in con¬ 
sideration of the sum of One dollars ($1.00) lawful money 
of the United States of America, and other valuable con¬ 
siderations to me in hand paid by Charles A. Gall and C. A. 
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Gall & Co. the receipt whereof is hereby acknowledged, have 
remised, released, and forever discharged, and by these 
presents do for myself, my heirs, executors, administrators 
and assigns remise, release and forever discharge; the said 
Charles A. Gall and C. A. Gall & Co. their heirs, executors, 
administrators and assigns, of all and from all, and all man¬ 
ner of action and actions, cause and causes of actions, suits, 
debts, sums of money, accounts, reckonings, bonds, bills, 
specialties, covenants, contracts, controversies, agreements, 
promises, variances, trespasses, damages, judgments, ex¬ 
tents, executions, claims and demands whatsoever, in law 
or in equity, which against said Charles A. Gall hnd C. A. 
Gall & Co. I ever had, now have or which my heiifs, execu¬ 
tors, administrators and assigns, hereafter can, | shall or 
may have for, upon or by reason of any matter, | cause or 
thing whatsoever from the beginning of the world to the 
day of the date of these presents, excepting, however, a 
certain note dated December 20th, 1926, made by Charles A. 
Gall to the order of Louis Edward Rusch, in the amount of 
Seven hundred dollars ($700.00) and pavable January 15th, 
1927. | 

In witness whereof, I have hereunto set my hand and 
seal the twentieth day of December in the year one thousand 
nine hundred and twenty-six. 

(Sgd.) LOUIS EDWARD RUSCH. j [l. s.] 

Sealed and delivered in the presence of: 

LIONEL S. POPKIN. j 

46 State of New York, 

County of New York, ss: 

i 

On the twentieth day of December in the year one thou¬ 
sand nine hundred and twenty-six before me personally 
came Louis Edward Rusch to me known, and known to me 
to be the individual described in and who executed the 
foregoing instrument, and duly acknowledged to me that he 
had executed the same. 

LIONEL S. POPKIN, 
Notary Public , A] Y. Co. 

Clerk’s No. 135. j 

Register’s No. 7015. 

Commission expires March 30, 1927. 
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[Endorsed:] Louis Edward Rusch to Charles A. Gall 
and C. A. Gall & Co. General Release. December 20th, 
1926. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5428. Francis G. Matson, appellant, vs. Louis E. Rusch. 
Court of Appeals, District of Columbia. Filed Jun. 12, 
1931. Henry W. Hodges, Clerk. 


(869) 
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Frances G. Matson, Appellant, j 

vs. 

! 

Louis E. Rusch. 

I 

i 

I 

a Supreme Court of the District of Columbia. I 

In Equity. 

No. 50043. | 

Frances G. Matson, Plaintiff, 

i 

vs. 

Louis E. Rusch, Defendant. 

i 

BRIEF FOR APPELLANT | 

This is an appeal from a final decree in the Supreme 
Court of the District of Columbia, holding an Equity Court, 
dismissing the bill of complaint, after the taking of j testi- 


i 


mony and after argument by counsel for the respective 
parties. 


The bill filed by F. G. Matson, an attorney, charged that 
Rusch and Matson were requested to act jointly for the Col¬ 
umbia Salvage Company of New York in a matter then pend¬ 
ing before the Federal Government; that they entered into 
a limited partnership for the purpose of the case, and acted 
jointly in the matter as requested, agreeing between them¬ 
selves to share equally any fee received for their services; 
that Louis E. Rusch, having received a portion of the fee, 
paid over to F. G. Matson the amount due him under the 
terms of the agreement, and informed the appellant that fur¬ 
ther payments would be made as received from the Colum¬ 
bia Salvage Company. On April 11th, 1924, the appellee at 
F. G. Matson’s request paid over the further amount of 
$2,436.00, which sum represented the appellant’s share of 
the fee received. Subsequent to this the defendant Louis E. 
Rusch received additional money as compensation for ser¬ 
vices rendered in the matter, final payment being made on 
December 23, 1926. The funds were accepted by Louis E. 
Rusch with the understanding that it would relieve the 
Columbia Salvage Company of all liability toward either of 
the aforesaid parties. In conclusion the bill states that 
Louis E. Rusch as a partner failed to pay over to F. G. 
Matson, his just share of fees received, or to account for the 
partnership funds. 


The appellee in his answer denies the partnership, or that 
Matson ever acted with him in the matter, or that he ac- 
cepted payment from Columbia Salvage Company with the 
understanding that it relieved them of liability toward F. 
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G. Matson. The appellee, however, did admit the payment 
to F. G. Matson of the sums of $1,000.00, and $2,436.00 re¬ 
spectively, explaining that the sum of $1,000.00 as a gift, 
and the sum of $2,436.00 as a loan. 

i 

I 

| 

After the plaintiff and his witness testified there was no 
motion made for a dismissal of the bill of complaint by the 
defendant. The defendant introduced testimony. 


PLEADINGS 

l 

j 

I 

The plaintiff Matson in the Bill of Complaint sets out in 
paragraph 3 that he was retained to act jointly with the 
defendant Louis E. Rusch for and in behalf of the Columbia 
Salvage Company of New York; that the compensation to 
be received, one-half was to be paid to the plaintiff and one- 
half to be retained by Rusch. He further states that he ap¬ 
peared for and in behalf of the aforesaid company (record, 
pages 20, 21, 22). j 

i 

i 

In paragraph four it is alleged that the defendant Rusch 
made a payment to the plaintiff Francis G. Matson, which 
payment was made by Rusch after he had been paid by the 
company, aforesaid. It is also alleged that about April 11, 
1924, Matson received a further payment of $2,436.00. A 
few days later he was requested to sign a deed of trust note 
(record, page 2). It is further alleged in paragraph 5 that 
the defendant Rusch received further compensation on, to 
wit, the 23rd day of December, 1926. However, nothing 
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was paid to the plaintiff Matson (record, page 3). There 
are the usual allegations of demand and refusal and the 
prayers. 


ANSWER 


Rusch in his answer denies that the plaintiff Matson 
was ever employed jointly with the defendant and 
that he (Rusch) ever agreed to act jointly with the plain¬ 
tiff; denies plaintiff rendered any service in connection with 
the matter handled for the company; denies that he ever 
agreed to pay one-half to the plaintiff Matson; denies that 
there was a partnership or a joint contrhjct, (page 5, 
record). It is further alleged in the Answer by the de¬ 
fendant Rusch that he was led to believe after he had re¬ 
ceived retainer from the company that “THE SAID 
PLAINTIFF HAD RECOMMENDED HIM AS AN AT¬ 
TORNEY COMPETENT TO HANDLE SUCH CASES , 
and this defendant accordingly of his own volition and in 
recognition of the services, if any, of the said plaintiff in 
aiding this defendant’s employment in said matter gave the 
sum of $1,000.00. * * * He denies that he ever informed the 
plaintiff or agreed that any further payment would be made 
later to him except such VOLUNTARY CONTRIBUTION 
as defendant might have been willing to make in the event 
he recovered a substantial fee.” 


The defendant alleges further that he sued and recov¬ 
ered judgment of the full amount of the note represented 
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j 

j 


to have been executed by Matson as a deed of trust note, 
(page 7 of the record.) The remaining allegations 6f the 
answer are not of much importance in the disposition of 
this appeal. After a hearing was duly had before Mr; Jus¬ 
tice Bailey, the Bill of Complaint was dismissed op the 
grounds that “no agreement of partnership or joint inter¬ 
est existed between the parties as alleged in the Bill of Com¬ 
plaint” (page 11 of the record). From this plaintiff noted 
an appeal and assigns as errors three grounds as disclosed 
on page 12 of the record. The matter now before this |court 
is whether the facts disclosed at the trial show that Ithere 
was a partnership agreement between plaintiff Matsoh and 
defendant Rusch. % 


i 


ARGUMENT 

i 

j 

ASSIGNMENT OF ERROR NO. ONE. 

The Court Erred in Holding a Partnership Had Not 

Been Proven 

I 

i 

ACTS CONTROL 

i 

j 

Omitting entirely all references to the testimony igiven 
by the plaintiff and his witness, it is submitted that on the 
defendant’s own sworn statement there was an agreement; 
that the plaintiff was instrumental in having the defendant 
retained to represent the Columbia Salvage Corporation 
(record page 6). On direct examination the defendant tes¬ 
tified that he first met Mr. Levine in February, 1923, and 
he was told that a friend had highly recommended 
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him and that Levine ha4 some tax matters, (record 
page 24). He further testified on direct examination 
that he paid the plaintiff the amount of $1,000.00 for 
which there was no moral obligation and that he knew that 
the plaintiff was going out to practice law and that it was 
an uphill fight and out of “GOODNESS OF HIS HEART” 
he decided to pay the plaintiff the amount of $1,000.00 (rec¬ 
ord page 24). On cross examination it was disclosed that 
the defendant paid the plaintiff the amount of $1,300.00 at 
the end of December, 1923; that the $1,000.00 represented a 
gift that he made to the plaintiff; the $300.00 represented a 
payment on another case, (record page 24). Thereupon 
there was introduced into evidence plaintiff’s exhibit No. 
7, (page 28 of record). How can he justify this with his 
statement in Exhibit 7, wherein the defendant in his Fed¬ 
eral Income Tax Information Return Form 1099 (rec¬ 
ord page 28), stated that the whole amount of $1,300.00 
was paid to F. G. Matson for a salary, wage, fee, commis¬ 
sion or like reason. Rusch’s statement is open to only one 
interpretation—that he did not make the payment to Mat- 
son out of the “GOODNESS OF HIS HEART” or as a 
“voluntary contribution” but that the payment was one to 
which Matson was legally entitled and was paid to him as 
such. Revenue Act of 1921, Sec. 256. 


Rusch further testified that the first time he discov¬ 
ered that the plaintiff recommended the defendant was dur¬ 
ing the month of January, 1924 “that prior to this time the 
defendant did not know that the plaintiff had any connec¬ 
tion with the case at all (page 25 of the record). Defend¬ 
ant further testified that he did not recall, in a conference 
held with the plaintiff in January, 1924, relative to fees, 
whether he gave the plaintiff exhibit No. 8, set out in full 
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(page 29 of the record). When the defendant was requested 
to explain what he meant by the statement appearing! in his 
answer (page 6 of the record) “the defendant was led to be¬ 
lieve that the s'gid plaintiff had recommended him as an 
attorney competent to handle such cases and this defendant, 
accordingly of his own volition and in recognition of the 
services, if any, paid $1,000.00 * * * except such voluntary 
contribution as defendant might have been willing to make 
in the event he recovered a substantial fee/' the defendant 
answered thaf^he did not know what he meant (pag^ 26 of 
the record). It can easily be gathered from the above that 
there wa,s an intent to create a partnership. Culley vs. 
Edwards, 44 Ark. 423; 53 L. R. A. 904. 

! 

i 

I 

I 

j 

There are no particular forms for the creation of a part¬ 
nership. The acts of the parties may legally create it. 
(Doan vs. Dyer, 2S6 Fed. 339.) | 

i 

i 

It has been held that a partnership was formed where an 
uncle and nephew agreed that in the event of the d6ath of 
the senior member all of the property, personal and other¬ 
wise, should go to the junior member. The court held that 
this was sufficient for the creation of a partnership. Mc¬ 
Kinnon vs. McKinnon, 46 Fed. 713, 56 Fed. 409. Did not the 
acts and the intention of the parties disclose a partnership ? 
Why did Rusch pay the plaintiff, $1,300.00? Exhibit'No. 7, 
(record page 28). Why did defendant Rusch give plaintiff 
exhibit No. 8, retainer agreement with Columbia Salvage 
Co.? (page 29 of the record). Shea et al vs. Nilma, 133 
Fed. 209. Few ell vs. American Surety Company, 80 Missis¬ 
sippi 782, a joint adventure has been held to be a partner¬ 
ship. 

i 
I 
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Matson was requested by the Columbia Salvage Company 
to continue with the work (Record page 16), Ex. 1, 2, 3, 
4, 5, 6, 9, and 10. 


Syl. “In determining whether the relation between the 
parties to an oral agreement constitutes a partnership, 
their intention as disclosed by the nature and effect of the 
whole agreement and acts done thereunder must govern. 
Sheal et al vs. Nihna, 133 Fed. 209; Fetchlefifet al vs. Palm 
Bros. Co., 133 Fed. 462; Cobb vs. Martin, 32 Okla. 588. 


Bancroft vs. Haworth, 29 Iowa 462, held a partnership 
may be shown by: 

(a) admissions, 

(b) by acts, declaration and conduct of the parties, 

(c) by the acts of one or the declarations of another, and 

the acknowledgment or consent of a third. 

Sedbury vs. Saunders; 51 N. J. L. 103. 52 N. J. L. 413. 
Brotherton vs. Gilchrist, 144 Mich. 274. 


PARTNERSHIP BY ESTOPPEL 


Is not the defendant Rusch estopped from denying the 
existence of a partnership because of the payment made 
to the plaintiff and his desire to pay more if in his opinion 


8 


I 


he received a substantial fee? (record pages 6 and 26)1 Mil¬ 
ler vs. Hughes, 1 A. K. Marshall 181—10 American Deci¬ 
sions 719. The agreement can be either expressed Or im¬ 
plied, Savannah, etc . Company vs. Sob el (Ala.) 40 South¬ 
ern 88. 


According to the majority of jurisdictions in America the 
defendant is estopped from denying the partnership on the 
facts in the case. Only a few of the cases are set out 
herein: 

i 

Reynolds vs. Radke, 112 Illinois Appeal 5T5i; 

i 

i 

Rice vs. Barrett, 116 Mass. 312 ; 

| 

Bissel vs. Warde, 129 Mo. 439; j 

Vibbard vs. Roderick, 51 Barb 616. i 

i 

| 

i 

A very illuminating decision on what facts constitute a 
partnership 'was rendered in the case of Morgan vs. Farr el 
58 (Conn.) 413, by Mr. Chief Justice Andrews: “An ex¬ 
haustive definition of a partnership is not easy. So far as 
the facts in the case present a question of partnership, it is 
sufficiently accurate to say that there is a partnership be¬ 
tween two or more persons whenever such relation exists 
between them that each is as to all the others in respect to 
some business both principal and agent. If such a rela¬ 
tion exists they are partners, otherwise^npt. They are part¬ 
ners in that business in respect to which there is this rela¬ 
tion; and as to any other business, they are not partners. 
Partnership is but a name for this reciprocal relation.” 

It has been held by the Supreme Court of the United 
States that a share in profits will establish a partnership. 


9 



Berthold vs. Goldsmith , 24 Howard 536, the leading case in 
the subject of partnership; 


Counsal vs. Cummings, 222 U. S. 262; (17 Appeal D. C. 
269, 24 Appeal D. C. 36; 30 Appeal D. C. 540; 33 Appeal 
D. C. 132.) 

Donald vs. Guy, 127 Fed. 228. 


SHARING FEES 


The acts of Rusch indicate that there was a partnership 
in this particular case. An interest in the profits is 
the basis for the creation of a partnership. Frankel vs. Hil¬ 
ler et at, 16 N. D. 387. It is respectfully submitted that the 
acts, sworn answer, and the payments of money by the de¬ 
fendant constitute the creation of a special or limited part¬ 
nership. 


The defendant Rusch in his answer states that further 
contributions (payment would be made to plaintiff) as de¬ 
fendant might be willing to make in the event he recovered 
a substantial fee. (Record page 6.) The defendant admit¬ 
ted having made jhe^amount of $17,500. (Record page 26.) 
Had books as to^amount received but did not have them 
with him (Record page 26.) May testied he received over 
$30,000. (Record page 16.) Rusch did no work for the 
monies received, gave up the work. 
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I 

i 

i 


j 

i 


i 

In re Ward & Co., 2 Flipp 464 Fed. Cas. 17,144; pifoof of 
participation in profit was held to be prirna facie evidence 
of partnership. Kotz vs. Tuvian, 118 N. C. 395. 

i 

i 

j 

There is an admission by Ruseh of money he would pay 
Matson. (He ties a string to it, however.) Surely no man 
would give money away if there was no obligation, j 


DOUBT AS TO THE EXISTENCE OF PARTNERSHIP 
MATTER SHOULD BE REFERRED ! 

TO JURY | 

i 

i 

Drovers and Mechanics National Bank vs. Roller,] (Md.) 
36 L. R. A. 767, when the question of a partnership is a 
matter of doubt it is a thing for the jury to decide and the 
court should not dismiss the case. The plaintiff produced 
as a witness Joseph B. May, who testified that he was| secre¬ 
tary of the Columbia Salvage Corporation and its affiliates 
(page 15 of record); that he had charge and control of all 
matters connected with income and profit taxes of the cor¬ 
poration. The only other person having any connection 
with this work was the President and principal stockholder, 
Charles A. Levine. Mr. May testified that Mr. Matsbn was 
in New York in the office of the above corporation on two 
separate occasions with the defendant. (Record page 15.) 
A partnership may be shown by the following ( Bancroft vs. 
Haworth, supra: 

1. Admission 

2. By acts, declaration and conduct of parties 

3. By acts of one, declaration of another and ac¬ 
knowledgment or consent of a third. 


i 

i 


i 

i 

! 

i 
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By the appearance of the plaintiff Matson in the office of 
the Columbia Salvage Company with the defendant Busch, 
Matson was required and requested to continue and com¬ 
plete the work for which Busch had been paid a total of 
$30,000 (page 16 of the record). Plaintiff’s exhibits Nos. 1, 
2, 3, 4, 5, 6, 9, 10, 11, 12, 13, 14 and 15 (record pages 27 to 
30) the witness May testified that Matson received no com¬ 
pensation for the work which was undertaken jointly with 
Busch from the Columbia Salvage Company or its affiliates 
(pages 16 and 17 of the record).) He further testified that 
when the defendant Busch was introduced to him, Levine 
stated that this is the gentlemen that Matson recommended. 
On cross examination the witness testified that there were 
several accountants from various departments of the gov¬ 
ernment working on the books of the Columbia Salvage 
Company; that the services of Busch were discontinued be¬ 
cause of the demands of the defendant Busch for money 
(page 17 of the record); that Matson was recognized by 
the officers of the corporation as associated with Busch in 
the handling of all of the tax matters (record page 18); that 
a power of attorney was never executed in the name of 
Louis E. Busch (record page 18); that accountants working 
on the books of the corporation were paid directly by 
Charles A. Levine. 


ACCOUNT STATED 


The defendant Busch was requested to state an account 
to Matson of all monies collected on the Columbia Salvage 
case. Busch always protested about being very busy. (Bec- 
ord page 20.) 
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Two letters were written to Rusch under dates of 1 June 4, 
1926, Exhibit No. 16 (Record, page 30). Letter under date 
of April 26, 1926, Exhibit No. 18, (Record page 30). j 


v 

The defendant ottered no objections within a reasonable 
time or otherwise, therefore the partnership should be re¬ 
garded as admitted. 


An account rendered and not objected to within a rea¬ 
sonable time is to be regarded as admitted by the pierson 
charged and to be prima facie correct. 


Wiggins vs. Burkham, 77 U. S. 10 (10 Wall, Il29); 
Oil Co. vs. Van Etten , 107 U. S. 325; 

Atwater vs. Fowler, 1 Edw. Ch. 417; 

Keys vs. Baldwin, 10 Ohio Dec. Refused, 268^ 


NATURE OF PARTNERSHIP 


The plaintiff contends that there was a special or limited 
partnership in this case. If this view is sustained and; there 
is a failure to show a fee agreement, the plaintiff is entitled 
to one-half of the sum received. 

• i 

i 

j 

Attorneys undertaking jointly the defense of a suit at law, 
become, as to the case, special or limited partners. In the 

i 

i 
i 

i 

i 

i 
i 
i 


i 


| 

i 

i 
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absence of agreement to the contrary, they will be entitled 

to share equally in the compensation, and it does not matter 

that one mav do more of the work than the other. This will 
«/ 

not entitle him to charge as for extra services, nor will he 
have an<yjemedy against the other by dissolution of the 
partnership or otherwise, for failure to perform his full 
duty. Henry vs. Bassett , 75 Mo. App. 89. 


CONCLUSION 

The defendant admits that it w’as through the efforts of 
Matson that he represented the Columbia Salvage Com¬ 
pany. He admits that he paid the amount of $1,300.00 to 
him, but qualifies this by alleging that the money was a gift 
or “voluntary contribution made in recognition of the serv¬ 
ices, if any, rendered.” How can the defendant justify this 
statement with the fact stated in Exhibit 7, w r herein the 
defendant in his federal income tax information return 
stated that the amount was paid to F. G. Matson as salary, 
wage, fee, commission? It is obvious from this that the 
defendant did not intend the payment to Matson as a 
“voluntary contribution” “out of the goodness of his 
heart” that the payment was one to which Matson was 
legally entitled and paid to him as such. 
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i 

i 

I 


The defendant stated he would pay more if he receded a 

i 

i 

substantial fee. It is submitted that we have not reached 
the millenium and that Rusch only paid because he was obli¬ 
gated to do so. Is it conceivable that a person who exhibited 

i 

such avariciousness as the defendant in his desire to collect 

i 

money is the type who makes gifts of thousands of dol¬ 
lars? The answer is obviously no. The amount of $1,300 

i 

includes a payment of $300 on another case Rusch worked 
on with Matson. Is not the only answer to the contention 

i 

in this case that there was a special or limited partnership? 

i 

There w~as a special or limited partnership and the lower 
court should be reversed. 

i 

i 

i 

| 

Respectfully, 

i 

j 

Alfred Cerceo, 

Alfons B. Landa, | 
Attorneys for Appellant . 


15 






CLERK 


IN THE 

Court of Appeals, district of Columbia 

APRIL TERM, 1931 

No. 5428 

Francis G-. Matson, Appellant , 

vs. 

Louis E. Rusch.. 

BRIEF FOR APPELLEE. 

Alvin L. Newmyer, 

Attorney for Appellee. 


Pkess op Bybon S. Adams, Washington, D. 0. 









I 

i 

! 


IN THE 

I 

Court of Appeals, © (Strict of Columiua 

! 

APRIL TERM, 1931 j 

i 

| 

_ i 

i 

I 

i 

No. 5428 


Francis G-. Matson, Appellant, 
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BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, before Mr. Justice 
Bailey, dismissing • appellant Matson’s Bill onj the 
ground that “no agreement of partnership or Joint 
interest existed between the parties as alleged in the 
Bill of Complaint and that the defendant is not in¬ 
debted to the plaintiff in any amount by virtue of 
any such alleged agreement.” (Ree. 11) 
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The material allegations of the Bill are that the 
Columbia Salvage Company of New York, having 
certain tax matters pending before a bureau of the 
Federal government in 1923 requested the plaintiff, 
Francis G. Matson, to act for the said Columbia Sal¬ 
vage Company jointly with the defendant, Louis E. 
Rusch, and that a mutual agreement was entered into 
between Matson and Rusch to share equally in the 
profits thereof, “one-half of the amount to be re¬ 
ceived for the services rendered and to be rendered 
was to be paid to this plaintiff.” (R. 2) At the 
trial, however, plaintiff testified that the alleged 
agreement was not for one-half of the fee but for 
“one-third” (R. 19, 23). The defendant’s answer 
denied these allegations (R. 5) and defendant’s tes¬ 
timony disproved all the material allegations of the 
bill. (B. 24) 

The defendant’s proof tended to show that said 
defendant entered into the handling of the matter of 
the Columbia Salvage Company at the request of 
Charles A. Levine, President of the said company, 
upon the recommendation of Matson, that Rusch was 
competent to handle that type of work, and made a 
written contract for fees with the Salvage Company 
(R. 29) and that upon being retained by the Columbia 
Salvage Company, Rusch received part of his com¬ 
pensation and thereafter delivered to the plaintiff the 
sum of $1000. Paragraph 4 of the plaintiff’s Bill 
alleges that said sum was paid to the plaintiff for 
services rendered and to be rendered, and further 
alleges that on the 11th day of April 1924 the plaintiff 
requested a further payment and that $2436 was de¬ 
livered to him by the defendant and that plaintiff 
signed a deed of trust note several days later deliv- 
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ering same to the defendant, as * ‘ an evidence of i the 
advance made on the portion of the fee.” (Rec. 2-3) 

The defendant’s answer denied these allegations 
(R. 7, 8) and proof was submitted in support of $aid 
denial tending to show that defendant, understand¬ 
ing that he was selected to represent the Columbia 
Salvage Company upon the recommendation of the 
plaintiff, and in appreciation of said recommenda¬ 
tion presented $1000 to the plaintiff therefor; ifhat 
neither at that time nor at any time subsequent was 
any expression or intent manifested of any further 
relation between the parties in the matter. The j de¬ 
fendant further tended to prove that on the llth 
day of April, 1924, $2436 was loaned to the plaintiff 
at plaintiff’s request and entreaty, to be used to 
prevent a foreclosure of a mortgage on plaintiff’s 
home and that a note secured by deed of trust jwas 
executed by plaintiff to the defendant therefor. That 
said note not being paid at maturity the defen4ant 
instituted suit to enforce its payment and only u^)on 
beginning to enforce the judgment there rendered!did 
plaintiff institute this suit. (Rec. 24, 25) That Riisch 
obtained judgment against Matson on said note,! al¬ 
though Matson in his affidavit of defense therein! set 
up the same allegations as to the circumstances Sur¬ 
rounding the giving of his note as alleged in his i bill 
herein. 

The fifth paragraph of the bill alleged that in;the 
settlement of fees between the Columbia Salvage Com¬ 
pany and the defendant Rusch that the release I de¬ 
livered to the company by Rusch relieved the com¬ 
pany of any liability to the plaintiff Matson. (Rl 3) 
The defendant’s denial and proof tended to show that 
in the compromise of fees between the defendant land 




4 


the Columbia Salvage Company and the releases then 
executed (K. 31, 32, 33) no mention was made of the 
plaintiff, Matson, and no such liability assumed by 
the defendant. (R. 26) 

The case was argued upon the evidence in open 

court before Mr. Justice Bailev and it was decreed 

* 

that the Bill of Complaint be dismissed on the 
grounds that the allegations of the Bill had not been 
proved and no agreement of partnership or joint in¬ 
terest existed between the parties and further that 
the defendant 1 was not indebted to the plaintiff in 
any amount. 

Plaintiff’s appeal assigns three errors in the said 
decree (R. 12) but they all are based on the con¬ 
tention that the court erred in not holding that a 
partnership relation existed between the plaintiff 
and the defendant. 


ARGUMENT. 

Principles of law applicable to commercial and gen¬ 
eral non-trading partnerships are equally applicable 
to law partnerships. 

Smith vs. Hill, 13 Ark. 173. 

Roth vs. Boies, 139 Iowa 253, 115 N. W. 930. 

Warner vs. Griswold, 8 Wend. (N. Y.) 665. 

The burden of proving a partnership is upon him 
who alleges its existence. 

Strickler vs. Getchel, 14 Okla. 523. 

Smith vs. Lancaster, 37 App. D. C. 25. 

The legal concept of a partnership is not to be 
raised upon any implication of law, but is to be deter- 
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mined from the facts and circumstances of each cjase. 
Where no question of the rights of third persoiis is 
involved such has been the unimpeached line oL au¬ 
thority. i 

j 

Smith v. Lancaster, 37 App. D. C. 25 (191l|). 

Fetherstonhaugh vs. Moore, 48 App. D. Cl 35 
(1918). 

Beecher vs. Bush, 45 Mich. 188, 7 N. W. 785. 

Wammach vs. Jones, 103 Okla. 1 (1924), 229 
P. 159. 

Hackney vs. Lee Hotel, 300 S. W. 3. 

The prevailing rule governing the relations of part¬ 
ners inter se began with the overruling of the earlier 
English theories by Cox vs. Hickman , 8 H. L. Oases 
268. That case has formed the basis for the develop¬ 
ment of the law in the United States. The older doc¬ 
trine in both the United States and England making 
a sharing of profits, except as payment for services, 
conclusive of the existence of a partnership, has been 
almost universally abandoned. 

I 

Curry vs. Fowler, 87 N. Y. 33. j 

Le Leore vs. Castagnio, 5 Colo. 564. 

The true doctrine is that profit sharing is |only 
prim a facie evidence of partnership and the real in¬ 
tention of the parties governs. 

Story on Partnership, 7th Ed. §849—“In short, 
the true rule, ex aequo et bono, would seem to be 
that the agreement and intention of the parties them¬ 
selves should govern all the cases.” 

In Dremmen vs. London Assurance Corp., 113 U. S. 
51, 28 L. Ed. 919, the theory of mutual intent to form 
a partnership is pronounced as a conditioning fac¬ 
tor of its existence. 


i 

! 
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The London Assurance case, supra, is distinguished 
in Paul vs. Cullum, 132 U. S. 550, where the agree¬ 
ment showed a purpose to establish a community of 
property. 

Though it be true that a partnership may arise by 
estoppel as to third parties, against the parties’ in¬ 
tention; as between the parties themselves, it only 
exists when such is their actual intention, notwith¬ 
standing a participation in the profits of the enter¬ 
prise. 


Hazard vs. Hazard, Fed. cases No. 6279. 1 

Story 371 (1840). 

Stevens vs. Faucet, 24 Ill. 483. 

Pummels vs. Moffat, 73 Mich. 188, 41 N.W. 
224. 

Nat’l Suretv Co. v. Townsend Brick Co., 176 
Ill. 156, 52 N. E. 938. 

Snell vs. DeLand, 43 Ill. 323. 

Donald vs. Phillips (Tex.), 13 S. W. 2nd 74. 

De Rees vs. Costaguta, 275 F. 172. Certiorari 
denied, 257 U. S. 648, 66 L. Ed. 415. 

The facts in anv single case must establish clearlv 
that the intent to enter into the partnership must be 
specific and be mutually present at the time the rela¬ 
tion is alleged to have been created. Rowley vs. 
Rowley, 294 Pa. 535, 144 A. 537. 

Tidal Oil Co. vs. Fullerton Stuart Lumber 
Co., 278 P. 330 (Okla.). 

Meehan vs. Valentine, 145 U. S. 611. 

From the above-mentioned statements of the law 
and the authorities cited to sustain these propositions 
the appellee submits that the finding of facts by the 
trial court negatives the existence of a partnership 
relation. A perusal of the record indicates no ade- 
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quate testimony of proof of the mutual intention of 
appellant and appellee to enter into even a special 
partnership relation. The first payment of $1000 
which the defendant Rusch sufficiently proved to have 
been paid in appreciation of what effort the defen¬ 
dant Matson had expended in procuring Rusch’i em¬ 
ployment by the Columbia Salvage Company,! was 
not adequately profound to bind the parties into an} 7 
partnership relation, neither from the facts nor by 
implication of law. The fact that Rusch listed! this 
expenditure as a commission paid carried with it 

i 

neither implication nor inference, reasonably founded. 

In the case of Smith vs. Lancaster , supra , a strong 
case is presented, yet this court in rendering the de¬ 
cision in that case followed the authorities as hereto¬ 
fore mentioned, in holding that no partnership rela¬ 
tion existed. In that case the plaintiff, an attorney, 
came from Cuba to enter the practice of law witty the 
defendant in the District of Columbia under an agree¬ 
ment. to share fees in cases which they handled 
jointly. The practice of law was carried on under the 
name of 4 ‘Smith and Lancaster/’ Due to plaintiff’s 
failure to produce sufficient business defendant gradu¬ 
ally shifted to handling affairs in his own name.! In 
the suit by plaintiff to recover half the fees which 

defendant had collected, this court held for the 1 de- 

7 # ! 

fendant, saying: “The conduct of the parties ini ad¬ 
vertising and using a partnership name was sufficient 
to make them partners by estoppel as to third 
parties dealing with them on the faith of such rep¬ 
resentations, yet, as between themselves something 
more is necessary. Their relation as to each other 
depend upon contract express, or reasonably to be 
implied from established circumstances.” j 

i 

i 

i 


j 

i 

i 


I 
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On the question whether or not a partnership ex¬ 
isted to determine whether certain evidence was ad¬ 
missible in Fetherstonhaugh vs. Moore, supra , the 
plaintiff proved that defendant was guaranteed a 
certain salary or l /> of all profits of a firm of patent 
attorneys, to manage their New York office, yet this 
court held the partnership relation not to exist due to 
the absence of the intent, even though there existed 
a profit sharing scheme of compensation. 

Further evidencing the lack of intent to form a 
partnership and evidencing the non-existence of a 
partnership, is the transaction with reference to the 
$2436 delivered to the appellant by Rusch. The tes¬ 
timony as produced at the trial was clear in declar¬ 
ing this transaction to be a loan and of no relation 
to the original favor rendered bv Matson to Rusch. 
The deed of trust note delivered to Rusch by Matson 

in consideration of and as securitv for the loan of 

* 

the money would certainly tend to disprove that the 
monev was given bv Rusch to Matson as a gift or 
in payment of an indebtedness owing by Rusch to 
Matson. In fact the record shows that Rusch later 
obtained a judgment against Matson for the recovery 
of the loan of $2436, although the action was con¬ 
tested by Matson on the ground that the payment 
was “an advance of fees.’’ (R. 23.) 

No questions of law are involved on this appeal 
and the only question before the trial court was a 
question of fact as to whether or not a partnership 
existed, as claimed. The trial Judge, who heard all 
of the testimony, observed the witnesses and passed 
upon the credibility, made a finding that the allega¬ 
tions of the Bill of Complaint had not been proved. 
It is well settled in this jurisdiction that the 


I 
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Appellate Court will not disturb a finding of fact 
by an equity Judge where there was conflicting jtes¬ 
timony. 

Penn Oil Co. vs. Vacuum Oil Co. (1931)’ 59 
W. L. R. 378. | 

McLarren vs. McLarren, 45 App. I). C. 237. 

Economon vs. Barry Pate Co., 55 App. D. C. 
143. 

Grosfield vs. U. S., 276 U. S. 499. 

Ellison vs. Splain, 49 App. D. C. 101. j 

Blundon vs. Blundon, 56 App. D. C. 313. i 

No request was made by the appellant during! the 
trial that the issue be referred to a jury and j had 
such a request been made the trial Judge in equity 
was entitled to hear the case on the facts or iii his 
discretion refer it to a jury, if he had so desired, but 
the appellant cannot now complain in the Appellate 
Court, where no such request was made to the 'trial 
court. I 

j 

CONCLUSION. 

On the facts as found, in the light of settled prin¬ 
ciples of partnership law, it is clear that the decree 
below should be affirmed with costs. 

I 

Respectfully submitted, 

| 

Alvin L. Newmyer, ! 

Attorney for Appellee. 


j 
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